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SurISDIES 
Uncer an incictment filec in the Unitec States District Covrt for tie District 
Columbia on April 17, 1953, Appe2lont wes cherged with the crime of robbery 
violation of 22 D.C. Code $§ 2901, Appellant wes tricd anc found guilty by a 
er 28, 1°67, anc ‘sentenced by Chie® duc-e Curren on Februery 9, 
t tivo to seven verrs, Appell nt is currently co:finec 2t Lorton teLormatory, 
the jurisciction of this Court is invoked uncer 20 &.5.5. 8 1291. 


A > vom 
Wawa st « & 


Appellant was cucsrrec in a one 1% incictwems vith mobbery which occurred 
on or about Yebruarr 23 y fhe govesncent put on three iaitnesses, The 


coe Seon Saltioore to Washington ir bus, (Br. 


3, 12) went to a restaurant and had one beer, (2r. 13) then to another resteursnt 


to eat and had "a couple of Crim: 2. 13, 15) returned to the first restaurant 
and had aiother beer (ir, 16) and then went to a third restavrars aml had 

suots of whisly which counted to "Four at the most," (Tr, 17) leaving abort 12:30 
Aik, and. welked about ten or fifteen feet on a "dimly lighted street when he was 


epproached by % men who asked him for money, then the coplainant responded he 


hac. no money the appellant stated "ell, he has cot a watch," (fr, 20) anc the 


twio men convergec: upon him (fr. 20-21) and the compainens started ~#- 
| 


S and wos lmocked tncosczoms (Sr. 22 


os) | 


complainant was avere o* the mreseace of a police officer who picked him 


> him if he thous'b the appellart wes the man v | assauited 


| 
the complainant anc the co:wlainant stated that he ws the incivicval. 


| 
who had so done, (fr. 21) | 


Wicholas G, :tihalopulos, partiel oimer oi the restaurant from which 
| 


the coaplainant had emer: ed before he was assauitec, testified jthet he 
wes closing the restaurant at chout 12:5 Av. anc heard screams, went 
| 
outsice, saw the complainant lyin: on the ground with two men very close 
fer’) 


to hin, (Tr, 36-37) Mihalopulos asked the men "hat you people /doing 
| 
here?" and observed the appellant talzing his foot away from the 
| 

| 
complainant. (Tr, 37) Then both individuels started running and 


Hihalopulos chased the appellant anc screamed "You stop or I sitoot" 

to bluff the appellant to stop, The appellant stopped anc upon ‘Seeing 
nothing in iihalopulos's hands, started ruming again, (Tr, 33) 
idhalopulos then grabbed tne appeliamt anc subcued him anc prodent hin 


back to the are- near the restaurant where the complainant had peen 
| 
assaulted, (Tr. 38) | 
{ 
| 
The thirc government witness, a police officer, testified he wes on 


duty when he heard a shout, saw ir, iahalopulos calling him, and responded 


to find iihalopulos and another holding the appellamt saw the | 


| 
@mplainant lying in a doorway, anc after a conversatin with these 


people arrested the defencant for robbery, (ir. 55-56) The officer 
then conducted a search of the appellamt and found no watch,(Ir 


After the dexense motion for jucement of acquittal was Genie 


of 


the cefense then raised the ouestion of whether the appellant mould be 


able to take the stand without bein: impeached by a prior robbery 
| 
conviction which had occurred in 1952, After a lone discussion out of the 


| 
heering of the jury, wiich inclucec questions being Cirected by) the 


Be hEs 


trial judge to the appellant (Tr. 72-5h) the jucze ruled that the 
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goverment covld properi~ iipeach the appellant by evicence of the prior 
r those carem.ctences She appeliany stot 


sould not testify, (ir. 9 “anse counsel proferred wht the appellant's 


2 


testimony would be had he test ifie (fr. 75) ond the de‘ense rested yithout 


offering amy evicence, 
, STATUTE, AWD RULE TovorVvED 


ae ‘welled in any criminal 
case to be a itmess against hinself, nor be ceprived 
of life, liberty, or property, without due process of 
law . ee ce Usde CONST. amenc, V. 


& person is now incompetent to testify in eivher 
civil or cri:imal proceedincs, by re son of his having 
been convicted of a crime, Lhe fact of convictim 
be given in evirence to his credibi- 
witness, either um tae cross exiaxination ot th 
witness or by evidence aliunce; onc the party cross 

xordining him is not bounc by his answers 2s tos uch 
natters, To prove the conviction of crine the certificate, 
uncer seal, of ‘ne clerk of ~he court wherein proceedings 
co ining the miuviction were nad, ststing the fact 

of convictim anc for what cause, is st ificient, 

Ly D.C. Code § 305 (1957). 


@ crime 
not involving cishonesty tavement shall be 
§necuissivle for the purpose of impairing ris 
credibility, If the :itness be tue accused in a 
criminal proceeding, no evicence of iis conviction 
of 2 crime shall ve admissible for the sole pur. ose 
of impairing his credibiliuy unless he has first 
introcuc:d evicence ac issible solely for the purpose 
of suprorting his credibility. 

UNIFO2' RUIES Cf BVIDECE (1953 proposal). 


(1) Stioject to Paragrayhs (2) ane (3), for the purpose 
of impairing or svpporting the cred ty of a witness, 
any part. including the partr colli him may examine him 
anc introduce extrinsic evicence concerning ait concuct 
amy other mattor relevant upon the issue of 
ert a witness, and need not, in examining 

stoatesuent made by im in .riting inconsistent 
with amr pert of his testimony, show or re ¢ to him any 
part of the writing, except that extrinsic evidence shall 
be inadcxissible. 

(a) of twreits of his character other than honesty or 

veracity or their op.osites, or 

(b) of his conviction of crime not involving cishonesty 

or false statement, or 

(c) of specific instances of his mncuct relevant only 

as tending to prove a trait of his character. 


(2) Tre juéce in hi 
evicence ox 
offerec. uncer reragrat 
ee ” 


exauined ah 
to cenv or e 


(3) if 
no evicence 
no evicence 
shall, or 
be elicited on 
inbrocuced ag 
sole purpose 0: 
adissible under Pare a 
hin, 
Model Code of 


ROE OA] Qa Va UK 


for 
conce 
the sole 


nates 
me) 


SU RY oF 
aka 
Evicence of 
half 


his own be 4s extremely »rejuc 


a 


and often have the evfect af subverting 


defendant refuses to testify on his om 
' Que process rule that evidence of prior 
- a defencant when the defendant will not 

credibility or his good character. 


II. 


Under the luck-—Goréon doctrine it is 


rule that a five (5) vear old robbery conviction will be admissible to 


aceusedc wo 
the sole 
purpose of 
cro 
% hin; 

suppor tiiy 


3+ Ck 


Bvicence rule 106 (192). 


prior convictions admitted against a defencant test ifving 


icial, only silig 


(2) unless tne witness was so 
t oppor tuni ty 


reel 


atv vhe triel introcuces 
supporting his credibility, 
jon or conviction o:) crime 
junpairing his credibility 
‘abion or be otherwise | 
trocuces evidence for |t 
his erecibility, . 11 ewicence 
wh (1) ehell be admissible against 
| 


10 
purpos 
his co 


SS-e27e Ln 


tly relevent %o cre 4 
the cause of truth, as when @ 
vehalf, Thus, it is a violati nt of 
convictions are acmissible to iunpeach 


ort of his 


offer amy evicence in sup} 


an abuse of discretion for a judge to 


| impeach 


| 
the credibility of a defendant who is on trial for robbery and w1l refuse to 


testify as the sole defense witness if that prior conviction is admissible. 


Evidence ofa prior conviction which 1s for the sz 


is on trial is prejudicial to the de*endant, 


ne erive for which 2 defencant 


enc there is reason to believe 


| 
that such prejucice cannot be cured by Limiting instructions from the peceee 


Further, in the instant case the circumstances reveel that tie prior rovbery 


conviction had livtle wrobative relevance to cr ecibility and the ruling of 


admissibility by thetrial judge hac the 


sole defense ° 
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ritness, from te.tifving inh 


effect of keeping the appellant, the 


vis orm behalf, 


wt Ge ee 


I. 
hbrough O4 of the triel transcript should be read in 
felon with the iollowing argument). 


Tf IS A VEOLATIUS OF DUM PROCESS +R A TAL JOE YO Rube Tat .2ia 
Tab «VILLI oS 6 


BETTE OF TP Diss e WO wIShusS To ne LS Sii.D ON > OT BEnALY 


THOU! OMFEccwG ANT EVIGGHCE iN SUP. ORT OW HIS UReDivTLiTt O2 GM CAARACTER. 


f& common lew a person convicted of wresson, a felomy, a miscemeanor 


invelving diszonesty, or obstructim of justice wes ceened incompetent to 


tet ify as a witness, iicCorick, Evicence § 157 (195). Seventy years ago 


1h D.C. Code € 305 (1967) was first enacted "for the prinary purpose of removing 
the ancient common law disqu-lificetion of persons with crim:nal records from 
testifving in either civil or criminal cases," Blalmey v. United states, ___ 
U.S. App. D.C. _F2d sg De 2-3 Of Slip opinion (No, 21,231 — May 2, 
1968), 4s ducge MeGowan pointed out in Blalmey, there is no relevant legis— 
lative history to this staimte, end thus one "can only speculete as to why 
the attainder contimed to some cegree in the form of permissive exployment 
of the past conviction to impeach credibility. ‘the question that now should be 
asied is whether it shovld continue further, et least in the case of 
criminal defendants who wish to testify in their on defense," Dlakney, supra 
at p. 3 of slip opinion (¥eGowen, ce, Co! recurring). 
(a) Evicence of prior cc convictions of a defendant are prejucicial 

Implicit in decisions such as Juck y United States, lel U.S. App. D.C. 
151, 348 F.2d 163 (1965) and Gordon v. United States, U.S. App, D.C. es 
363 F.2d 936 (1967) is the recognition of the danger of prejucice flowing 
from evidence of vrior mnvictions, That danger is summed up by a comnent 
to Rule 106 of the iodel Code of Evicence: 

It is generally believed that evidence of conviction 


of an accused whether elicited on cross-examination or 
otherwise introduced, though received only as affecting 


his creGibility as a witness, is constantly sisused 
by juries to prejucice hin on the merits, Reports 
of public cefencers assert that the acmissibil.w 
£ such evicence is a chief reason for the failure 
wvefusal of the secused to vclie the stand, . . 


The canzer of acivting evicence of prior convictions sox the purp 


= 


impeaching the credibility of the cefendant is thet t jury maw not Limit 
the eprlication of such evicence to the issue of cr 
consicer such evicence in ceter ining guilt br 


before he probably dic so this ‘ime,'* Gorcon, supra at 


confirmed ty a recent criminal jury stucy where ‘the authors conclude. chat 
| 


juries give heav~ consicerotion to evicence of prior convictions of a defend- 


oa 


ant in weighing the credibility and guilt of that cefendant. H, Kalven, 
. Zeisel, The American Jury 179 (1957). 


The jury's broad rule of thumb here, presumably, 
is that as a matter of human experience it is 
especially unlikely thet a person 1 with no prior 
recoré will commit a serious crime, and that this 
is relevant to evaluating his testimony when he 
denies his suilt on the stenc. 


Further, there is tle ris that ‘he prior conviction may serve to portray 


> | 
the Cefendant as a "bed man" to the jury, a man who has a genercl readiness 
t 


| 
to co evil, and as a habitus] levbrecher oueht wo be confined for the good 
| 


of the community. 

Not only is the risk high that the jure yi11 consicer evidence of prior 
convictions in cetermining the guilt of the cefencant, but the risk is/also 
high that the prejudicial effect of such evidence will cause the jury to 
disbelieve completely the cdefencent's testinomy. 

When the prosecution has indicted a defendant and put on their case 
against him, any jury will be naturclly very of testimony siven by that 
defendant in his om behalf, The risk is high that the effect of prejudicial 


evicence such as prior convictions 211 be that the suspect testimony of 
| 


the cefendant will be disbelievec., 


(d) 
‘he question of whether juries can, or co, follow limitin; instructions 
has been the subject of vigorous cebate in the past years anc of some 
“rs, In The -nerican dury, supra, the authors consicerec 
™ 


instructions on the jury. The authors stated 


J 


when a prior conviction is ‘isclosed to whe jury “the lerr resorts to one 

its aost heroic instructions, cautioning 
recorc as evicence of guilt anc to consider iv only as it ma, affect credibil- 
ity." Id. eat 128, the authors conelucec that despite such instructions, the 
jury considerec such evidence in weishing the guilt of the cefendant, Id, av 
L771. 

Where prior oavictions are ac jttec to impeach the credibility of a 
defendant, the jury is instructed to restrict its consideration of such 


evidence to crecibility only, when in fact such evicence is ‘sore relevant 


* 
v 


to puilt than to credibilit. For nore on this ar: wien’ see Arcuzent I(c), 
infra, 

The cuestionable erfect of liniting jury instructions was consicerec by 
‘he Supreme Gourt in Bruton v, United St-tes, 0S S, Ct. 1620 (1958) where 
she Court reconsiceree the basic premise of Delli Seoli v. United States, 
392 U.S. 232 (1957) thet it is Ntreasonably possible for the jury to follov! 
sufficiently clear instructions to Cisressre the confessor's extrajudicial 
statenmt that his codefencant particip.tec. vith him in committing the crime," 
The Court overruled Delli Paoli on the following rationale: 


/Efnere are some contexts in virich the risk that the 
jury will not, or cannot, follow instructions is so 
great, onc the consequences of failure so vitel to 

the cefencant, that the practical and human limitations 
of the jury system cannot be ignored, 

Bruton v, United States, supra at 1627. 


See 2lso Blalmey v, United States, supra, P. 3 of slip opinion where Jducge 
Soe Oe sel EA 


¥eGowan in his cneurring opinion concluced thet tle jury had disregarded 


the limiting instructions of the jucse: 


These facts neec onlsy to be recited to surest | 
whet the impact in this case of the jury's Imotledte 
of the robbery conviction iisht well have been, They 
speak more elocuently than words of the hollowess' 
of the pretense that juries can and do heed the ‘orml 
instruction that ther must regard the prior criminal 
conviction as relevent only to appellant's propensity 
to tell the truvn rather than to comuit crime, fee 


(c) Evidence of prior convictions hes little relevance to credibility: 


| 
Even though the Court of Appeals in Gorcon set forth cuicelines as/to the 


I. m~ : = : *, *, 7 2 : 2 z , 2 J. 
trpe of prior conviction that should be admissible to impeach credibility— 


- : : ‘ 2 2. a % 2 4. = : Ail . 
crimes involving acts such es "deceit,fraud,cheating, stealing"—~it is still 
| 


questionable as to how relevant such isolated acts are to credibility, See 


J. E, Tracy, Handbook of the Lew of Evicence 191 (1952) ("From the fact that 
= | 
amen has comritted larceny or robbery or murder we cannot reasonably 


conclude that he will lie on the wiimess stand,"); Lacd, 


Credibility Tests—Current Trencs, °9 U, Pa, L, Rev. 166 (190); Note, 


Pate 


76 Harv, Ly Rev. 26, l0-l2 (195) (Moreover, cher-cter evidence js | often 
admitted under the cuise of impeachment evidence when it has very litile 
probative value on the“issue of credibility, anc when the potential prejudice 
may equel or even surpass that which woule result if character evidence were 


admitted to prove propensity to comcit the crine char: ec.,"); Note, Oth er 
| 
Grimes Evicence at Trial: Of Jalencing anc Other latiers, 70 Yale LJ 


753, 778 (1961): 


The Uniform Rules' exclusion of all cries but crines 
deceit has a superficial plausibility, for it admits 
into evidence only those crimes *rom which some direc 
inference about lying can be cravn, Dut the cifference in 
probity between crimes of "dishonesty anc false statenent" 
end other crimes seems minimel, At best, convictions for 
forcery, embezzlenent, anc even perjury, do no more wu 
negative the possible assumption of some jurors that the 
particular witness covlc not lie with a straight face, A 
record of crimes of ceceit does not tell any more about 
the accused's willingness to lie when faced with punigsh- 
ment than does 2 record conteining other isinds of crimes. 
The possibility that crimes of deceit may be sligntly 


YY AVAILABLE | 
inal bound volume 


2 a cenera ad Eocerss ty to lie seems 
Soule appecr that, uncer che 
1 and * & conviction, most 
gp fora. 2 such EES pensiities" 
5 i ovher 
ecause 

feect o 

relevancy of not seen to 

Sustil- their exception frou wis noe eral ban, 

mains 


In Sorcon, supire. “6 910 the Court set Zorth its reasoning for the 


proposition thet cortein prior crivinal acts are relevent to crecibility: 


In com-:on husen experience acts or BES Ye fraud, 
checting, stealing, for exan ple, are universally 
rer crcec as comuct wtuich refle cts adversely on 
a man's honesty enc inte -vity, Acts of violence 
on the other be tatien mcy ¥ a si 
temper ac ive newre, extreme provoca 
or otmer cz senerally * ewe Jittle or no 
cirect bearins honesty ond veracity. A "rule 
of ‘chumb" thus shovld be that convictions by 
est on Gishonest conduct relate to crecibility 
BRS those o2 violent or assaultive cries 
senerally do not...» 


Despite the statement i the Court that "convictions which rest on 
Cishonest conduct relate to erecibility}' the fincings of a famed series 


of stucies lec to the conclusion that honesty is not a unified trait, and 
chat tests of Lying, cheeting, anc st ing have such low correlations 

% wold be impossivtle % precict with amy degree of 
accuracy an act of leing on the besis o7 an act of stealing, See H, Hartshorne 


and M, A, May, Siucies in Deceit (1926), Hartshorne anc : a usec. situctional 


a 


tests in their study,” The subjects, vho were children, were unmvare that 


they were being tested since the tests were in the form of resular classroom 


examinations, homework, athletic con tests, anc pervy cames. The tests 


L/ A situational test is one that pleces the supject in a situation 
closely resembling or simicting = "real life" criterion Situation, 
A, Anastasi, Psychological Testing 605 (2d ed, 1966), 

5 ae 


-10.. 
acministered uncer these conditions were carefully stancardized enc yielded 


objective, quentit-tive scores, 


An example of a test emplovec to reasure stealing was the "Magic Square!" — 
a puzzle requiring coins for its solution, Code muibers on the puzzles made 


it possible to cetect which of the subjects failed to return all the coins, 

, = aa .. ., 2» | 
A, Anastesi, Psvcholovical Testing 505 (26 ed, 1955), A test used to measure 
| 


‘ lying was a written cuestionneire of 


36 questions to be answered “yves" jor "no" 


" D 2 a * teat = | 
‘ by the subject, Two exemples of such questions are: "Did you ever act dreedily 
| 
i by talcing more than your share of amrthing?" "Dic vou ever say anything 
| 


about your teacher that +rou would be umilling to sar to her face?" It jas 


Spats sn * > ee : a : , . ees \ 
Gecicec. on the basis of empirical investirsations that a subject tho answered 
i} 


2h or more questions in tle socially approved direction was ropably lrring. 
; 3 33 yt 


See Psrchological Testing, supra at 605-07. 
| 
Hartshorne and lay Cisprovec. the assuxption tat honesty is a trait; 
| 
% showld be noted that the variables investigated in 
the Character Education Incuiry represent categories | 
derivec primarily from the ethical and social 
evaluation of behavior, In so far as can be Geternined 
from aveilable cata, however, these categories co 
not correspone to "traits" in the sense in which this 
concept is used in the factorial analysis of 
penavioral orsenization, 4, Anastasi, Psycholo: ical 
Testing 608 (2d ed. 1955). 


Hartshorne and May found that the verious tests of lying, cheating, and 
stealing had such low intercorre]2 tions jrnith each other that the variables 
measured. could not be grouped under the single heading of Ndeced tiviness," 
S. R, Hathaway, "Personality Inventories," in 3.3, Wolnan, ec,, Handbook of 
Clinical Psychology $0 (1965), Moreover, citterent tests that vere 
supposedly measuring the same Ntrait," i.e., chesting, cid not correlate 


; ber 
highly with each other. Even atter 2 corvection for unreliebility, cheating 


on a classroom test hac a correlation coefficient of only .50 with cheating 
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antl 
on a test of coordination, * ‘These low correlations indicate consicerable 
specificity in the behavior measured. ry wie tests, the averace correl-tion 
of all "honesty" tests wes o: and it i eu mb to note thas 
several oF 

zero, Psvcholo-ical Testing, supra 2 Thus, for ezzample, it was found 
that "A boy who could not be lea % incuced 
to cheat on an examination," landbook of Clinical Psycholowy, supra at 450. 
She Hartshorne anc lay stucies contradicted the popular notion that honesty 
or deceitiulness are unified traits of personality, and revealed that instead 
o2 acting either “honestly” or "dishonestly," incivicuals ect honestly in 


some sitwations and cishonestly in other situations, Deceitiulmess in one 


situation cannot meaningfully be used to precict deceitiulness in another 


cicverent situation,> See HG, lcCurcdr, The Personal World 367 (1951). 


2/ & correlation coefficient expresses the Cesree of corresponcence, 
or relationsnip, between two sets of scores. A, Anastasi,. Psycholorical 
= ‘ Z SST CROSS 
testing 112 (2d ec, 1935), 


A zero coefficient means that one camot predict the criterion from the 
test, .i correlz tion of 1.00 or ~1,00 shows perfect relationship; when 
this occurs, the criterion score (or rani:) can be predicted exactly. « «+ 
The larger the correk tion, whetner positive or necative, the more 
accurate the preciction, L, J, Cronbach, Essentials of Psychological 
Testing 112 (2d ed. 1960). 


Squaring the correlction between t.0 tests tells us what percentage of either 
test can be rezarded as representing 2 comuon or overlapping "actor." 
Squaring the correlation of ,50 telis us that 25% of either test can be 
regerded as representing a comon or overlenping "factor," See L, J, Cronbach, 
Essentials of Psvchologic-1 Testing 28 (2d ec, 1960), 

3/ In one study identical tests of chesting administered to adolescents anc 
then re-administerec to these same incivicuals as acvits had « coefficient 

of stability of only .37. This low coez cient indicates that deceitiulness in 
one situation is of no meaningful value in predicting deceitiulness in an 
sdentical situation years later, See L. J. Cronbach, Essentials of Psycholosical 
Testing 552 (2d ec, 1960), 


| 
| 12— 


(a) When a cefencent is prejudiced try evicence of prior convictions jor 


‘ * ' x = ., - 2 .. ao | ’ 
refuses to tave the stand to avoid such prejucice, the cause of joruth 


is subverted: 


Une importent consideration in ceter juving, vhether the admission of 


convictions is a violation of cue process is the ef.ect such a rule has on 


the cause of truth, Amr procecure which periocically has the efiect of) keeping 
a cefendant from talting the stand anc Givins his version of the case should 

be carefully considered uncer the stencerd of cue process of law, (See 
Argunent II(c) for additional argument on this subject). 


| 
Two concepts ingrainec in our judicial system are that the accused. has 
| 
‘the preswaption of innocence and the prosecution has the burden of reasonable 
| 
doubt, If juries are allowed to deterxzine «uilt on the basis of evidence 
— 


introcuced solely to impeach credibility, the very founcations of our | judicial 
eS) 


system have. been circumvented, As Judge lctowan stated in Blalmey v. United 


1. Je fod = wit ne | 
States, supra at p. l of the slip opinion: | 
| 
As long ago es 192, the Aunerican Lew Institute proj osed 
2 todel Goce of Evicence which sought to blunt this weapon 
which prosecutors heve—anc. invaricbly use, ‘the 
Commissioners on Uniform State Laws Gic the same in scm 
1953 proposal of Uniform Rules of Evidence. It is sure 
not to ve supposec. that amy group currently engaged in 
similer task would do less, Prosecutors tocay urgently 
greatly expanded. resources to investigate and present 
criminal ceses effectively, Sut the legislature should! 
face up to these needs rather <han to remain content | 
with cut-rate convictions gotven with the aic of prior 
criminal records, 


z 
Ly 


Further, there is reason to’ velieve prior convictions have little relevance 

| 
to credibility, There is also reason to believe that limiting instructions do 
not protect defendants by restricting the scope of consideration of the jury. 


| 
- A set ne ne (ee wi Bes ; 
Focusing attention on jury instructions shifts the emphasis away from the 


crucial issue—whether it is a violation of cue process to admit evidence 


| 
| 
of prior criminal convictions against a defendant who wishes to give ns 
| 
| 
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version o2 the cese without introcucing evidence in support of his crecibility 


or good character, 


1h D.C, Coce g 305 states: "Lhe fect of conviction may be given in 


na 


evicence to affect his credibility os a iitness . .. ." (Smphasis added.) 


The Court of Appeals in Inck v, 


inited States, supra, construed the word Umay"t 


to Leave room for jucicicl discretion, It is submitted that the Court of 


Appeals should reconsider the langcuege of 1h D.C. Code 


cue process clause and construe the statute to mean thet evidence of prior 
convictions "may" be siven in evidence to affect the credibility of a 

defendant only after the defencant has introduced evidence solely for the 
purpose of supporting his credibility or showing his good character, Such 


2 construction would bring 1 D.C. Code § 305 in line with 2ule 21 of the 


———— 


Uniform Rules of Evidence and Rule 106 of the American Lay Institute's Model 
Code of Evicences 


4& person is not incompetent to testify in either 
civil or criminal proceedings, by reason of his having 
been convicted of 2 crime, the fact of conviction mar 
be siven in evidence to affect his credibility as a 
witness, either upon the cross-exemination of the witness 
or by evidence aliunde; and tne p by cross-exemining him 
is not bound by his answers as to such matters, To prove 
the conviction of crime the certificate, under seal, of 
‘he clerk of the court wherein proceedings containing the 
conviction were hac, stating the fact of conviction ane. 
for what cause, is suificient, 

Us D.C. Goce § 305 (1957). 


Evicence of the conviction of a iitmess for a crime 
not involvini dishonesty or false statement shall be 
inadmissible for the purpose of impairing his 
crecibility, If the witness be the accused in 2 
criminal procee@ing, no evidence of his conviction 
of 2 crime shall be acnissible for the sole . purpose 
of impairing his crecibility unless he has first 
introduced. evidence acmissible solely for the 
purpose of supporting his crecibility. 


tmiform Rules of Evidence, rule 21 (1953 proposal). 


(1) Subject to Pararraphs (2) and (3), for the a Earope 
of impairin; or supporting the credibiliw = 
any perty inclucing the perty calling him mz 
anc incrocuce extrinsic evicence concerniny, sm ‘conduc 
by him anc em other matter relevant upon the issue of | 
his crecibility as a witness, anc need not, in exanininy 
him as to a statement made by hin in iritins inconsistent 
with any part of his testimomr, show or reac to him any] 
part of the writing, except thet extrinsic evicence shall 
be ina¢missible, . 
(a) of traits of his character other than honesty or) 
veracity or their opposites, or 
(bo) of his conviction of crim not involving dishonesty 
or false statement, or 
(c) of specific instances of his conduct relevant o 
as tending to prove 2 trait of his character, 


S 
| 
(2) The judge in his discretion may excluce ex corinsic 
evidence of a written or oral statement of the witness | 
gence uncer Paragreph (1) unless the witness tas so | 
xamined while tes tifvine as to give him an opportuni ity | 
to deny or explain the statment, 
(3) If an accused vho testifies at the trial introduces 
no evidence fa the sole purpose of sun .orting his credibility, 
no evi.cence concerning itis commission or conviction of crime 
shall, for tne sole purpose of impairing his credibility, 
be elicitec on his cross-examination or be otherwise 
introduced against him; if he introduces evicence Hr | 
the sole purpose of suppor bing his credibility, all 
evidence adwissible uncer Paragrraph (1) shall be acnissiole 
age: ‘ainst hin, 
iioGel Code of Evidence rule 105 (192), 


~ - A fms oh 8? Ys = enn Ses eh anion 
(rages 72 tarmch 3h 1© triel transcrizs shoulc be 


read in connection with the following argunent),. 
IT IS Ai! ABUSE OF DISCRETE: UNDER PTE LUCH-GoRDON DOCTRIis OR A TRIAL 
JUDGE TO RULE Tit A FIVE (5) Yar OLD kopBewy Cuv1 
AD <ISSISLE 10 I‘4EaCH TMS CREDIBILITY OF A DEiiy 2.2 140 IS On TRInL Far 
PDEA 4D REFUSES (0 THUTIKY aS Tob SOLE Diese Tress De Th. 


ConwVICtTiIow IS AD: ISSIDLE. 


Under the doctrine of Iuck v. United States, 121 U.S. App, D.C. 151, 
3h8 F.2d 7.63 (1955) the trial judge is to exercise Ciscretion in deteriining 
whether prior convictions shovld be admissible for impeachment purposes, As 
wes stated in Gordon v. United States, U.S. App, D.C. » 383 F.2d 936, 
939 (1967): 
fhe impact of criminal copvictions will often be damaging 
to an accused and it is admittedly difficult to restrict 
its impect, by cautionary instructions, to the issue of 
credibility, The test of Luck, hovever, is that to bar 
them as impeachment the court must fina that the prejudice 
must "far outweigh" the probative relevance to credibility, 
or that even if relevant the "cause of truth wuld be 
helped more by letting the jury hear the de:ene nt's story 
than by the defendant's foregoing that opportunity because 
of the fear of prejudice founded upon a prior conviction," 
Iuck and Gordon suggested various factors which might be considered in 
exercising discretion, In the following paragraphs the above stancards will be 
@iscussed in light o° these various factors, 
(a)Prejudice: 
In the instant case, at a trial which took plece in November, 1957, the 


trial jucge ruled taat 2 1962 conviction for robbery would be ac.sissible to 


impeace the credibility of the appellant if the appellant should take the 


stend, Appellant, on trial for robbery, informed the judge that he would not 
testify if the government was allowed to impeach withsthe prior robbery 


conviction, (Tr, 80-81) 


h/ 4 1961 Maryland assault "conviction" wes excluded, Thet "convictia" 
actually resulted in a nolle prosequi (See attached certificate), 


“he instant case is vitted_ovetes, v.S. App. 

220, 370 %.2d 22 (1955) where the trial judce ruled covernent would 
| 

‘be permittec to impeach tle defencant conviction for assault with 
‘a daneerous weapon when tle cefendant wes on trial for the same ofvense, Atter 
‘a Giseussion of al] the factors involved the Court concluded: "This is a classic 
‘Gllustration of a case in which 'the prejucicial e2:.ect of impeachnent far out— 
weighs the probative relevance of the prior conviction to the issue of 
credibility.'" Id, at 2h5, 

In Gordon v, United States, ‘U.S. App. D.C. __, 383 F.2d 936 (1967) the 


‘Court affirmed the conviction because trial counsel failed to invoke the trial 


‘judge's Ciscretion by raising the Inck issue, However, the Court did go on to 


‘mke some observations about the Inck cecision, particularly in reference to 
at 
‘prior convictions for the seme crime for which the defendant is on tial, 


& special anc. even more cifficvlt problem arises when the 
rior conviction is for the saa or substentially the same) 
concuct for wich the accused is on trial, ihere mitiple| 
convictions of various linds can be shown, strong reasons | 
arise for exclucing those which are far the same crime 
because of the inevitable pressure on lay jurors to believe 
that "if he cic it vefore he probably cid so this tim." 
a gmeral cuide, those convictions which are for the same 
crime should be admitted spcringly...e . - Id. at 90. 


In Williams v, United States, ___ U.S. App, D.C, os __Fe2d 
| 
' (No, 20,583 - April 5, 1968) the cefencant ~as convicted of robbery, At) trial the 


‘government was allowed to impeach with a 1950 robbery conviction and a 196k 
| 


housebrealcing conviction, The Court of Appeals affirmed on the ground that the 


| 
‘trial judge had not abused his discretion uncer Inck and further noted that the 
Luck issue had not been raised until after the cefendant had taken the stand and 


testified, The Court noted, however: 


Had this case been tried after our decision in 
Gordon v, United States, supra note 12, the trial judge 
fo coubt woulc have siven consiceration to the factors se 
forth therein, and might well have reached a different 
result, particularly as to the 1960 robbery conviction, 


Id, atp. 10, fn, 15 of siip opinion (Gmphasis acced.) 
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le rict: thet the jos with emsic2r cvidencs of «rior comictzars in 
determining guilt is hich, Farther, the creCibility of a defencant testifying 
in his own behalf is suspect, anc the prejucice floving from ev-dence of a 
prior convictim for the sare offense for which the cefencant is on trial 

could certainly be expected to destroy the crecibility of a detencant already 
suspect in the eves of the jury, -is trical counsel in the instant case informed 
the judze: "He fpvellant incicates, vour Honor, that he is just afraid that 
once the jury heers that he has been convicted of robbery that they are going to 
discount everything he has to say about the case, anc that is the way he has 
expressed it to me." (Ir, 81) 

Of course prior convictions are ostensibly introcuced to impeach the 
credibility of a defendant,| But the risk is that the credibility of a defendant 
may be destro-ed by prior convictions, not because the jury considers such 
convictions relevant to credibility, but because the prior convictions leed 
the jury to conclude that the defendant is a “bad man" with a general readiness 
to do evil and as a hebituel lavbrealer oucht to be confined for the good of 
the commnity, 

Once the minds of the jury have been intecited by reaching such conclusigns 
it is highly improbable th-t protective instructions to the jury to 
corpartmentalize evicence of prior convictions will heve any effect on the 
jury. (For further argument concerning the risk of ‘préjudice_from prior: convict— 
Sons and the effect of Timitin: jury instructions see Argument I(a) & (b), Supra). 

in the instent case the prior conviction under consideratim was a 1952 
robbery conviction which had occurred five (5) years prior to trial when the 


appellant was 19 years old, end for which he wes sentenced under the Federal 


South Corrections Act, 
A cmsideratin of those "factors" set forth in Iuck and Cordon appear to 


lead one to conclude that the prior robbery conviction in the instant case had 


small probative relevance to credibility, The conviction was remote (5 years 


ey \ ; baa meas 


| o1€)5 ocevrred vhen the appellant wes young (19 years old), end as a single 


; isolated act under such circumstances would appear to have a tenuous | 
connection to cred“bility, In the instant ese, relyin: on footnote 8 in 
| Gordon, supra at 90, the trial judcze inquired as to whether the 1962 roblery 
conviction was founded on 2 milty or a not silty plea, The cocket revealed 
that appellant led pled not gviltv, Sime a cefencant accused of a crine may 
plead not guilty for many reasons, including hisbelief that his act was not a 
_ crime under the statute in question, there appears to be little relevance between 
the naked fact that an indivicual was convicted of acrime after pleading 
‘not guilty and his present credibility, Footnote 8 in Gordon does not suggest 
‘otherwise, (For further argument concerning the relevance of prior Convtostone 
| 


i to credibility see Argument I(c), supra), | 


(c) "Cause of truth": 


In the instant case the government put on three witnesses, The complainant 


| 
testified that he was assaulted and robbed by th2 appellant, Another witness 


| 
testified that he saw the appellant assaulting the complainant, chased the 
i 


appellant and accosted him, and brought him back to the complainant, A police 
officer testified he arrested the apvellant, Under such circumstances it was 
inperative that the appellant testify as the sole defense 1itness, Defense 
‘counsel proferred what the appellant would testify to as the sole devense 
‘witness (Tr, 75) and both defense counsel and.appellant informed the judge that 
iif the 1952 robbery conviction was admissible the appellant would refuse to 
testify, ! 
In Inck, supra at 758 the Court stated: "There may iell be cases where the: 


. 


itrial judge wight think -that the cause of truth woe be helped wore by lletting 


| 
the jury hear the defendant's story than by the cefencant's foregoing that sf 


opportunity because of the fear of prejudice founded upon a prior conviction,” 


5/ In Gordon, supra at 940 thé Court-atabeds -. 


One important consideration is what the effect will be 
if the defendant does not testify out of fear of being 
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a case where the defencant did not teke the stand for fear of prejudice Ploring 
from a prior conviction, the Court stated: 

Horeover, appellant's conduct at the tine of the offense 

wes critical to cetermining whether he was conscious of his 

behavior, ‘to have his own account of his actions couvle well 

heve aided the jury in resolvin;, his claim of unconsciousness, 

To have foreclosed that account with the threat of impeachment 

Cid nothin: to further the cause of truth, 
The instant case is an even stronger case than Drown, for in Brown the defendant 
had the benefit of other iitnesses who testified on his behal<, whereas in the 
instant case the cefencant was the sole devense witness, See also Blalmey v. 
United States, supra. 

case is Cistinewishable from Brocke v, United States, U.S. App, 
D.C. » 385 F.2e 279 (1967) which was affirmed on Luck grouncs, where the Court 
note@ that the defendant had tie advaninge of testimony from a witness who 
contradicted the principal government witness and "althouch appellant aid not 
testify, Fettes' elaborate testimony filled amply what ovhervise would have been 


an absence of proof to combat’ the inferences sus.ested by the circumstences," 


Summ 


Under the stendards set forth in Inck v, United States, supra, and Gordon v. 


Unitee States, supra, the trial judge abused his discretion in ruling a five (5) 
year old robbery conviction admissible for impeachment purposes where the appellant 
vas on trial for robbery, The risk of prejucice was hich, the probative relevance 
to credibility slight, and it was important to the cause of truth that the appele 


lant as the sole defense witness be permitted to give his version of the case, 


prejudiced because of impeachment by prior convictions, 
Even though a judge misht find that the prior convictions 
are relevant to credibility and the risk of prejudice to 
the defendant does not warrant their exclusion, he may 
nevertheless conclude that it is ..ore important that the 
jury have tie benefit of the defendant's version of the 
case thon to ‘have the defencant rezain silent out of 
fear of impeachment, 


CONCLUSION [3 Secale 

| 
WHEREFORE, Appellant respectfully requests that itis conviction be reversed 

and he be released from custody, or in the alternative that ne be yranied 2 


new trial, 


Respectfully subiuivted, 


RATMCAD VJ. RUSSELL 
22 west Jefferson Street 
Rockville, iiaryland 20650 


Counsel for Appellant 
(Appointed by this Court) 


CEHTIFICATE OF SERVICE 


hand~delivered to the Office of the United States Attorney, U.S. Courth 


Washington, D.C., this day of August, 1966. 


Raymond i, Russell 
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W. WAVERLY WEBB 
CLERK OF THE CIRCUIT COURT 
OF PRINCE GEORGE'S COUNTY 


UPPER MARLBORO. MARYLAND bane ee ° ae ae 
vrxonss 627-3000 


Zip Code 20870 


STATE OF MARYLAND 


vs. CRIMINAL APPEALS NO. 7000 


PRANK WEAVER 
DOCKET ENTRIES 

1961, March 16th: Warrant and Docket Entries, filed. 
Dia unlawfully with force and arms § 
make an assault upon Samuel Earl 
Adair alias Cee, and then and 
there beat, bruise, wound and 
jlltreat the said Samuel Adair 
alias Cee. 

1961, April 3rd: Appearance of J.S- Cullins, Jr. 
entered as counsel for the 
defendant. Plea of ‘not guilty' 
entered. 

Defendant elects trial by Jury. 


1961, April 25th: Nolle Pros 


STATE OF MARYLAND--Prince George's County, SCT.: 

I HEREBY CERTIFY That the aforegoing is a true copy of 
the docket entries in the above entitled cause in the Circuit 
Court for Prince George's County and State of Maryland. 

IN TESTIMONY WHEREOF, I have 
hereto set my hand and affixed 
the Seal of the Circuit Court 
for the State and County 


aforesaid this ore day of 


W. Waverk¥ Webb, Clerk 


FRANKLYN WEAVER, APPELLANT 


v. 
ie 
UNITED. STATES OF. eee Apreae 


Appeal from the ‘United States 5 District Court 
for the Distriet of Columbia. 


United States Court of Appeals 
% forthe Districtat Cainer » Sircul ayy G.’ BRess, ) 
United States Attorney. 


FILED ect 161968 “FRANK:Q. ‘NEBEKER, 
CHARLES A. MAYS, 


= = 4 me Hissy,| ee 
antecw? Assistant ea’ States Atornese 


“1Gre Now eae 


Counterstatement of the Case .-.-------------------------e0seeneeeeeeeneeeeeeen 
Argument: 


The trial judge exercised discretion reposed in him in 
determining whether appellant’s prior conviction for 
robbery was admissible to impeach his credibility if he 
testified at the trial in the instant case in which he was 
charged with robbery. In exercising that discretion, the 
trial judge addressed himself to the guidelines set forth 
in Gordon Vv. United States, 127 U.S. App. D.C. 343, 383 
F.2d 986 (1967) and fairly applied them in making his 
determination. Those guidelines adhered to, the trial 
judge did not abuse his discretion when he ruled that 
appellant’s credibility if he testified could be impeached 
by a prior conviction for robbery. Therefore, this ruling 
should be sustained on appeal ene 


A. Nature of the Crime 
B. Age and Remoteness 
C. Similarity of Impeaching Crime to Instant Offense -. 


D. Need v. Relevance 
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Ill 
ISSUE PRESENTED 


In the opinion of appellee, the following issue is pre- 
sented: 


Whether, in a robbery case, the trial judge properly 
exercised his discretion when, applying the criteria of 
the Luck-Gordon doctrine, he ruled that if the appellant 
chose to testify at trial, his credibility could be impeached 
by the use of a prior conviction for robbery. 


This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 22,172 


FRANKLYN WEAVER, APPELLANT 
Ce 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On November 27, 1967, appellant was tried by a jury 
before Chief Judge Edward M. Curran (Criminal No. 
461-67) on a one-count indictment charging him with rob- 
bery [22 D.C. Code § 2901 (1967)]. In support of the 
allegations of the indictment, the Government called three 
witnesses. 

The complainant testified that in the late evening hours 
of February 23, 1967, he had stepped out the door of the 
De Luxe Restaurant located near 9th and K Streets, N.W., 
Washington, D.C., when two men standing on the street 
demanded money from him. He told them that he didn’t 


(1) 


2 


have any (Tr. 5, 30). One of the men, identified as the 
appellant, stated that the complainant had a watch (Tr. 
£0). They converged upon him (Tr. 5, 17). He started 
hollering (Tr. 31). They slammed him into a doorway 
and reduced him to semi-consciousness at best (Tr. 5, 17, 
57). He identified appellant as one of his assailants (Tr. 
5, 21), as the one who hit him with his fists (Tr. 7) on 
the side of the head (Tr. 31). He further testified that 
these men took from him a twenty-one jewel Timex watch 
which the complainant had purchased for twenty-one dol- 
lars, ninety-five cents ($21.95) (Tr. 8). The watch was 
never recovered (Tr. 35). 

The next witness for the Government was Nicholas 
Mihalopulos (Tr. 35). He testified that he was closing up 
his restaurant (the De Luxe) and was checking the reg- 
ister when he heard screams, was told there was a fight 
outside, and ran to the front door of the restaurant where 
he saw the complainant on the ground (Tr. 36-87, 46). He 
further observed two men near the victim, one of whom, 
the appellant, appeared to be taking his foot away from 
the fallen man (Tr. 37, 46). He asked the men what they 
were doing there (Tr. 37, 46) and they took flight (Tr. 
38, 46). The appellant was bluffed into stopping and, 
upon realizing that he was bluffed, resumed his flight only 
to lose his balance and fall. He was subdued by the pur- 
suing witness and was surrendered to a police officer (Tr. 
38). The complainant was observed still down in front 
of the restaurant (Tr. 38). 

On cross-examination, the witness reiterated his obser- 
vations as he came out of the restaurant (Tr. 46). He 
was questioned again concerning his pursuit of the rob- 
bers and added to his direct testimony that he never lost 
sight of the men he was pursuing (Tr. 48). He described 
the clothing of the man he subdued (Tr. 49). 

Officer Anthony Fedrick of the Metropolitan Police De- 
partment testified that pursuant to conversation with Mr. 
Mihalopulos and another person (ef. Tr. 60), he arrested 
appellant for robbery (Tr. 56). He observed the com- 
plainant lying in the doorway (Tr. 56) of 802 K Street, 
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N.W., one of the entrances to the De Luxe Restaurant 
(Tr. 59). 

A motion for judgment of acquittal at the close of the 
Government’s case was made and denied (Tr. 71). A re- 
quest that the charge attempted robbery be submitted to 
the jury was made and denied (Tr. 72). 

A hearing was then held to determine which, if any, of 
appellant’s convictions the Government may use to im- 
peach appellant’s credibility in the event he testified in 
his own behalf. The trial judge excluded a 1961 Maryland 
assault conviction (Tr. 73). Counsel for appellant argued 
that a 1962 robbery conviction for which the appellant re- 
ceived a sentence under the Federal Youth Corrections 
Act, 18 U.S.C. § 5010 et seq. [and for which he was, at 
the time of trial, on parole (Tr. 72) ] should not be used for 
impeachment because: (a) it was five years old; (b) the 
sentence was under the Youth Corrections Act; (c) it is 
not the type of conviction that should be used to impeach 
credibility since it could not be characterized as beng a 
larceny or false pretenses or part of a series of such crimes 
(Tr. 73); (d) the facts of the Government’s case created 
a need to hear the appellant’s story unimpeached by a con- 
viction (Tr. 74). Counsel then requested that appellant 
be allowed to give his version from the stand out of the 
presence of the jury but the trial judge refused him stat- 
ing that the appellant could either remain off the stand or 
take the stand and, with it, his chances (Tr. 74). Counsel 
proffered that appellant’s version of the offense was that 
“he was set upon and was chased and that this is either a 
case of mistaken identity or they have gotten the wrong 
man.” (Tr. 75.) 

The Government took the position that robbery is a 
“larceny type of crime” (Tr. 78) and the fact of guilt is 
relevant to credibility (Tr. 78) and that any crime can be 
relevant to credibility if it is contested at trial and if the 
defendant takes the stand (Tr. 78). It was later learned 
that the 1962 robbery conviction came after a jury trial 
(Tr. 79). (There is no indication from the record wheth- 
er appellant testified in his own behalf at that trial). The 


+ 


trial court cited this Court’s decision in Gordon v. United 
States, 127 U.S. App. D.C. 343, 383 F.2d 936 (1967) for 
the proposition that: 


in common human experience acts of deceit, fraud, 
cheating, stealing, for example, are universally re- 
garded as conduct which affects adversely on a man’s 
honesty and integrity. Robbery includes larceny and 
larceny is stealing and stealing is dishonest conduct. 


He then ruled that the introduction of the prior robbery 
conviction would be allowed (Tr. 78-79). 

Counsel conferred with appellant concerning the impli- 
cations of his testimony and the trial judge indicated what 
the court’s credibility instruction to the jury would entail. 
The appellant stated that he would not testify (Tr. 81). 
Counsel indicated that appellant was afraid of what the 
jury would do when it heard about the prior robbery con- 
viction (Tr. 81-82). 

Counsel referred also to the age of the conviction and 
the trial judge replied, “Yes, but I can’t really say that is 
too remote.” (Tr. 82.) 

Counsel then argued that because the impeaching crime 
was the same as that for which the appellant was on trial, 
the court in the exercise of its discretion should allow him 
to testify unimpeached (Tr. 82-83). The trial judge re- 
sponded: 


But even in reference to that particular aspect the 
Court of Appeals has said, in Gordon, a special and 
even more difficult problem arises when the prior con- 
viction is for the same or substantially the same con- 
duct for which the accused is on trial. 

Now if they would have stopped there, that would 
be one thing, but they go on to say. Where multiple 
convictions of various kinds can be shown strong rea- 
sons arise for excluding those which are for the same 
erime because of the inevitable pressure on lay jur- 
ors to believe that if he did it before he probably did 
so at this time. 

And then, as a general guide those convictions 
which are for the same crime should be admitted 
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sparingly. One solution might well be that discretion 
be exercised to limit the impeachment by way of a 
single crime to a single conviction. And that is all 
we have in this case is a single conviction. (Tr. 83). 


* * * * 


They go on and say and then only when the cir- 
cumstances indicate strong reasons for disclosure and 
where the conviction directly relates to veracity. But 
they also say that stealing is dishonesty and, there- 
fore, if it is dishonesty, it relates to credibility (Tr. 
84). 


Arguments and instructions were made the next day. 
The case was submitted to the jury at 11:05 am., No- 
vember 28, 1967 and at 2:02 p.m. on the same day a ver- 
dict of guilty was returned (Tr. 101). The appellant re- 
mained on his personal bond (Tr. 101) until sentence. He 
was sentenced on February 9, 1968 to a term of not less 
than two nor more than seven years (Tr. 103). 


ARGUMENT 


The trial judge exercised discretion reposed in him in 
determining whether appellant’s prior conviction for 
robbery was admissible to impeach his credibility if he 
testified at the trial in the instant case in which he 
was charged with robbery. In exercising that discre- 
tion, the trial judge addressed himself to the guide- 
lines set forth in Gordon v. United States, 127 U.S. App. 
D.C. 343, 383 F.2d 936 (1967) and fairly applied them 
in making his determination. Those guidelines adhered 
to, the trial judge did not abuse his discretion when he 
ruled that appellant’s credibility if he testified could 
be impeached by a prior conviction for robbery. There- 
fore, this ruling should be sustained on appeal. 


(Tr. 72-84) 


This Court is not confronted with a situation where the 
impeachment issue is properly raised and the trial judge 
has failed to exercise his discretion. (Lawrence) Jones v. 
United States, U.S. App. D.C. ——, —— F.2d —— 
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(No. 21,381, decided September 3, 1968). The record re- 
flects that the judge did exercise his discretion in making 
his ruling. Rather, the issue is whether, in this case, his 
discretion was properly exercised. Reversal must be predi- 
cated upon a finding that, in fact, the trial judge abused 
his discretion in ruling that the appellant’s prior robbery 
conviction was impeachable evidence against him. Ap- 
pellee submits that the trial judge in no way abused his 
discretion when he exercised it. 

The trial judge had the benefit of the criteria for ad- 
missibility set forth in Gordon v. United States, supra,’ 
and allowed himself to be guided by the principles in that 
case (Tr. 72-84). He excluded use of appellant’s 1961 
conviction for assault (Tr. 73). This is consistent with 
Gordon’s pronouncement that acts of violence “generally 
have little or no direct bearing on honesty or veracity.” 
Id. at 347, 383 F.2d at 940. See Brown v. United States, 

| 425 U.S. App. D.C. 220, 370 F.2d 242 (1966). 

In considering the matter of the admissibility for im- 
peachment purposes of appellant’s prior conviction certain 
facts became known, all of which were operative in the 
trial judge’s exercising his discretion with the resultant 
ruling. These facts were: (1) the prior conviction was 
for robbery; (2) the conviction at the time of trial was 
five years old (Tr. 73) ;° (3) appellant’s version of the 
instant offense was that “he was set upon and was chased 
and that this is either a case of mistaken identity or they 
have got the wrong man” (Tr. 75; (4) the impeaching 
erime was the same as that for which appellant was on 
trial. 


1 Gordon recognized that impeachment by prior criminal convic- 
tion bore directly on the question of a defendant’s reliability for 
telling the truth. See Brooke v. United States, —— U.S. App. D.C. 
— , 385 F.2d 279, 285-286 (1967). 


2 The following facts were made known to the trial judge but it 
is unclear from the record exactly to what extent, if any, they were 
operative in his analysis: (a) appellant’s conviction was the result 
of a jury trial and not a plea of guilty (Tr. 79); (b) appellant was 
sentenced under the provisions of the Federal Youth Corrections 
Act, 18 U.S.C. § 5010 et seq. (Tr. 73); (c) at the time of trial in 
the instant case, he was on parole for this offense (Tr. 72). 
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The Government submits that the Court weighed these 
‘facts in addressing itself to the Gordon principles. The 
‘resultant ruling comprises a considered application of the 
‘Gordon guidelines to the facts in this case. 


A. Nature of the Crime 


The trial judge properly evaluated, for impeachment 
- purposes, the nature of the crime of robbery. Citing lan- 
guage in Gordon, the trial court stated: 


in common human experience acts of deceit, fraud, 
cheating, stealing, for example, are universally re- 
garded as conduct which affects adversely on a man’s 
honesty and integrity. Robbery includes larceny and 
larceny is stealing and stealing is dishonest conduct. 
(Tr. 78-79.)* 


B. Age and Remoteness 


The trial judge further concluded that the conviction 
_ was not, in his estimation, so old as to be too remote for 
- impeachment (Tr. 82). The Court in Gordon stated that 
a “legally blameless life” following a conviction “long be- 
fore” is critical to the question of remoteness and that, 
: where such could be established, a conviction should gen- 
erally be excluded for remoteness. Id. at 347, 383 F.2d 
‘ at 940. It should be noted that defense counsel did not 
| assert that appellant had led a “legally blameless life” 
since that conviction. Further, it is not at all settled that 
| a five year old conviction is one which can be described as 
being “long before” the instant offense. There appears to 
i be no case which has struck down the use of a conviction 
‘ because of remoteness alone. On the contrary, there are 
' many cases (post-Luck* and pre-Gordon) in which con- 


3 Robbery is a larceny from the person by violence or intimida- 
tion. Perkins, On Criminal Law, 236-239 (1957). Robbery is a 
specific intent crime. 22 D.C. Code § 2901 (1967). That intent is 
a larcenous one. Appellee submits that the trial judge was correct 
in his determination of the essential nature of the crime of robbery. 


‘Luck v. United States, 121 U.S. App. D.C. 757, 348 F.2d 763 
(1965). 
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victions of greater vintage than five years were used and 
this Court has never commented unfavorably on their use. 
Cf. Blakney v. United States, U.S. App. D.C. ’ 
— F.2d (No. 21,231, decided May 2, 1968) ; Wil- 
liams v. United States, U.S. App. D.C. _— 
F.2d (No. 20,583, decided April 5, 1968) ; Payne v. 
United States, U.S. App. D.C. , — F.2d 

(No. 21,232, decided March 5, 1968); Brooke v. United 
States, U.S. App. D.C. ——, 385 F.2d 279 (1967) ; 
Trimble v. United States, 125 U.S. App. D.C. 178, 369 
F.2d 950 (1966); Stevens v. United States, 125 US. 
App. D.C. 239, 370 F.2d 485 (1966). Therefore, it is 
submitted that this conviction is not so remote in time as 
to dissipate any legitimate impeachment value it possesses. 


C. Similarity of Impeaching Crime to Instant Offense 


The trial judge relied on Gordon principles to 
guide his discretion on the question of the similarity of the 
prior crime to the instant offense. The Government sub- 


mits that his construction of the language in Gordon was 
a reasonable one (Tr. 83). Gordon v. United States, supra 
at 347, 383 F.2d at 940. The prior robbery conviction 
could be admitted; there is no flat prohibition in the cases 
against its use in a robbery prosecution. The solution 
suggested by Gordon in these situations is “to limit im- 
peachment by way of a single crime to a single convic- 
tion’ Id. As the trial judge said, “And that is all we 
have in this case is a single conviction.” (Tr. 83). There 
was no showing of a need to hear appellant’s testimony 
unimpeached by a conviction. It appears from the record 
that appellant would contend that no robbery took place, 
that he was beaten, set upon and chased, and that this was 
a case of mistaken identity. On the contrary, in view of 
what the Government’s case consisted—a forceful taking 
of a watch, an unassailable identification of appellant by 
the victim, another eyewitness who saw appellant over the 
fallen victim, appellant’s flight from the scene, his appre- 
hension by the eyewitness who never lost sight of him— 
the Government submits that it can fairly be concluded 
that a strong case for disclosing the impeaching conviction 
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' existed. The defense’s proffer, in the face of overwhelm- 
ing evidence of guilt, should have been required to with- 
stand the tests of credibility, including the test of impeach- 
ment by prior criminal conviction. In the language of 
Brooke v. United States, supra at 285, “... the cause of 
truth was not likely to be advanced by permitting appel- 
lant to testify to events alreacy delineated to the jury if 
facts germane to reliability of that testimony were sup- 
pressed.” No special circumstances exist requiring appel- 
lant’s testimony to go unimpeached as in Brown v. 
United States, swpra, where the nature of the proffered 
defense—lack of defendant’s consciousness of behavior at 
the time of the offense—created a necessity for the accused 
to be heard.* Additionally, the trial judge found that the 
prior robbery conviction related directly to veracity. 
Therefore, there was a need for disclosure and the convic- 
tion related to veracity. Id. at 347, 383 F.2d at 940. The 
Government submits that the trial judge did not abuse his 
discretion in ruling on the question of the similarity of 


the impeaching crime to the instant offense. 


D. Need v. Relevance 


Inherent within such a determination is the fact that no 
need supervening the relevance of this conviction to credi- 
bility has been made out from appellant’s proffered defense 
to require the trial judge to exclude appellant’s prior con- 
viction in favor of his unimpeached testimony. Id. see 
note 5, supra. 

Appellee submits that the record amply indicates that 
the trial judge exercised his discretion in a most conscien- 
tious fashion. The trial judge explored the matter and 
entertained extensive argument. No abstract considera- 
tions or misunderstandings of the law of the kind con- 
demned in Brown v. United States, supra, contaminated 


5 Nor is this (Fletcher) Smith v. United States, 123 U.S. App. 
D.C. 259, 359 F.2d 243 (1966) where the importance of the defend- 
ant’s testimony is acute when faced with the problem of unexplained 
possession of recently stolen property. Gordon v. United States, 
supra at 348, n. 11, 883 F.2d at 941, n. 11. 
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the standards applied in this case. Brooke v. United States, 
supra. 

Of course, in any question which is addressed to a trial 
judge’s discretion, the myriad intangible factors which he 
must weigh in striking the balance of fairness cannot all 
be gleaned from the record. “The alert and experienced 
trial judge presiding over a criminal case has a grasp of 
how the interests of justice are best served in the case tak- 
ing shape before him.” Hood v. United States, 125 U.S. 
App. D.C. 16, 365 F.2d 949, 951 (1966). The Luck ruling 
addresses itself to the discretion of the court. “The eval- 
uation of Luck requires invariably involves intangibles for 
which an appellate court’s feel is nebulous at best.” Brooke 
v. United States, supra at 286. Once the exercise of dis- 
cretion has been made out, “the trial court’s action should 
be accorded a respect appropriately reflective of the in- 
escapable remoteness of appellate review.” Luck v. United 
States, supra at 157. Appellee submits that the trial 
judge exercised his discretion fairly and unabusively. 
Therefore, his action should be sustained. 


CONCLUSION 


WHEREFORE, appellee respectively submits that, for 
the reasons set forth above, the judgment of the District 
Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
CHARLES A. Mays, 
RICHARD A. HIBEY, 
Assistant United States Attorneys. 
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